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Due to the increasing number of multinational companies switching the location of their European Works 

Councils (EWCs) from the UK to Ireland - because of Brexit - the Government has been advised to address 

deficiencies in current legislative arrangements for dealing with disputes involving these EWCs. Access to 

state’s dispute machinery would resolve the problem, the Government has been told. 

Because of Brexit, non-EU firms will no longer be able to be able to locate their European Works Councils within the 

United Kingdom as they are governed by the Directive that gave effect to these works councils, making the Court of 

Justice of the EU (CJEU) the ultimate arbiter in disputes concerning compliance with its provisions. “Non-EU” now also 

includes UK-headquartered firms such as Rolls-Royce and BT. 

A proportion of these large multinationals have already re-located their EWCs from the UK to Ireland, with more 

expected to follow suit. 

This will concern enterprises considering relocating their EWCs to Ireland. 

To cater for this development, the Government has been strongly advised by a number of experts that current Irish 

legislative arrangements governing disputes involving European Works Councils based here, are simply inadequate and 

require amending. It has been told that changes are needed in order to allow the state’s dispute resolution machinery, 

under the Industrial Relations Acts, 1946-2015, and the Workplace Relations Act, 2015, to provide “a rational, 

consistent and easily understood system of dispute resolution in line with that generally available in workplace 

disputes”. 

A report prepared by the former chairman of the Labour Court, Kevin Duffy, for the Brussels-based consultancy, 

BEERG, explains why reforms are needed urgently. BEERG has recently written to the relevant Government Minister, 

Leo Varadkar - as has the trade union, SIPTU – stressing that amendments in current legislation are urgently required. 

It is estimated that as many as 100 of the estimated 200 EWCs located in the UK could have already located here. 

Many EWC agreements had clauses which automatically relocated them as of midnight on December 31 last. Included 

in the list who have already re-located are HP, Oracle, GE, Verizon and Emerson. Google has an SNB now constituted 

under Irish law. 

While in the majority of cases, disputes don’t even arise that require outside involvement, experience in the UK 

suggests that in up to 10% of cases, dispute resolution mechanisms are needed. Resolving such disputes can involve a 

mix of jointly agreed external processes, and/or the use of state-provided industrial disputes machinery. 

In the UK, for example, the state service is provided by the Central Arbitration Committee (CAC), which issues binding 

decisions. Some of the MNCs re-relocating their EWCS to Ireland have been before the CAC in the UK, but the 

question is: where can they go if locally if disputes arise here? To resolve this problem, the WRC /Labour Court would 

provide the appropriate outlets, were disputes to emerge. 

  

HOW IT WORKS 

Normally, the management side in an EWC will have its own expert/and or a legal advisor. So will the employee side. 

How and when experts and/or legal advisors are involved in the work of an EWC will generally be set out in the EWC 

agreement. In some circumstances, both sides may agree to use a facilitator to smooth the process. 

The management-side expert could be a consultancy such as BEERG, which we understand many of the EWCs moving 

to Ireland already work with. 



The employee ‘expert’ in this scenario could be a trade union person, available to advise the employees in his/her 

capacity as an ‘expert’ if they so choose. 

IRN has been advised that role played by the union ‘expert’ would be very different to the role a union official usually 

plays. The approach would not include the recruitment of members, rather the union ‘expert’ would act in advisory 

capacity only, with management paying reasonable fees and costs. 

Before Brexit, the Unite trade union represented workers in many UK cases; in Ireland it is understood that a SIPTU 

expert - the union has a strong presence across industry here – is in a good position to take up the lion’s share of this 

work. 

IRN also understands that some French consultancies, such as Syndex, seen as close to some of the more militant and 

left-wing French unions, are also trying to establish an EWC presence in Ireland. 

  

WROTE TO VARADKAR 

BEERG, which works with the US-based, HR Policy Association (between them they work with 400 MNCs), recently 

wrote to Leo Varadkar, Minister for Enterprise, Trade & Employment, noting that they have been advising members’ 

firms to move their UK based EWCs to Ireland as part of their Brexit preparations. 

BEERG also advised the minister that robust, dispute resolution procedures would be needed, preferably with mediation 

through the WRC as a first step. 

  

“NOT TESTED” - DUFFY 

Kevin Duffy’s special report notes that the legislation governing EWCs in Ireland, the Transnational Information and 

Consultation of Employees Act, 1996, has its origins in Directive 1994/45/EC on the establishment of European Works 

Councils (EWCs). That Directive was, in turn, recast by Directive 2009/38/EC, to provide clarity regarding consultation 

and information among other issues. 

Because there have been very few EWCs based in Ireland and subject to Irish law, the provisions of the Act “have not 

been tested or applied to any significant degree since its enactment”, Mr Duffy explains. 

IRN understands that no cases have been before the Labour Court here since the inception of EWCs, which may 

indicate why there seems to have been no urgency to address the absence of an easy path to dispute resolution. 

  

JURISDICTION & LOCATION 

Since the operation and practice of EWCs is primarily governed by the Directive, the Court of Justice of the European 

Union (CJEU) is the ultimate arbitrator. Kevin Duffy says this explains the location issue: “It is, therefore, a requirement 

that EWCs be subject to the jurisdiction of the CJEU, which can only apply if they are located in a Member State of the 

European Union”. 

EWCs, he continues, are subject to the law of the Member State in which they are located. However, where the “central 

management” of an undertaking is located in a country outside the European Economic Area, such as a US-based 

multinational, “then the central management is free to decide in which EEA member state it will locate a “representative 

agent” who acts on behalf on central management in matters relating to EWCs”. 

The EWC process is then subject to the laws of that member state. 

Until now, Mr Duffy explains, many non-EEA undertakings have chosen to locate their representative agents in the UK, 

but this is no longer possible with Britain out of the EU. “Further, UK undertakings which, because of their size in the 

EEA come within the scope of the Directive, will need to keep EWCs in place and they also will now need to appoint a 

representative agent within the EU.” 

As he observes, many of the 200 EWCs currently located in the UK, have expressed a preference to relocate in Ireland. 

But the former Labour Court chairman predicts that in considering the jurisdiction in which to locate, “the mode of 

dispute resolution will be a significant consideration”. 



Regarding disputes, he says these “inevitably arise within EWCs, and Special Negotiating Bodies (SNBs), between 

employee representatives and Central Management concerning the legal rights and responsibilities of the parties”. It is 

imperative, therefore, that the laws of the Member State in which they are located provide an “easily understood, 

efficient and coherent system of dispute resolution that conforms with the requirements of the Directive”, he says. 

  

“WILL CONCERN FIRMS” 

While in its general provisions, the Act, as amended, follows the provisions of Directive 2009/38/EC faithfully, Mr Duffy 

says that in respect to its provisions dealing with dispute resolution and enforcement, there are significant anomalies. 

“This is a matter which will be of concern to those enterprises considering relocating their EWCs in Ireland”, he cautions. 

As BEERG explains, disputes can, for example, arise around the provision of experts to advise EWCs, their 

appropriateness - and regarding the payment of these experts. Difficulties may also feature with regard to training or the 

right of EWCs to communicate with the employees they represent. The meaning of “information and consultation” and 

the timing of information and consultation can also be open to different interpretations. 

  

“INOPERABLE” 

BEERG suggests to Minister Varadkar, that, as the law stands, disputes concerning confidentiality of information are to 

be dealt with by an arbitrator appointed by the Minister, as governed by regulations made under the Workplace 

Relations Act. But because no such regulations have ever been made, this section of the Act is “inoperable”. 

Kevin Duffy says the procedures concerned differ from the standard dispute resolution procedures provided for under 

the IR Acts 1946 -2015, in relation to industrial relations disputes, and those provided for by the Workplace Relations 

Act 2015 in relation to disputes concerning matters of legal right. For reasons already alluded to, these provisions have 

never been invoked. 

“There does not appear to be any provisions in the Act for the resolution of disputes arising in EWCs constituted under 

the Subsidiary Requirements, the default EWC that comes into existence where management and a Special Negotiating 

Body cannot reach agreement on the terms of a negotiated EWC agreement”, he explains. 

Meanwhile, undertakings with “Subsidiary Requirements EWC” have already relocated to Ireland, he adds, and a range 

of issues of significance arise in relation to these provisions, he says. 

  

“EASILY UNDERSTOOD SYSTEM” 

Kevin Duffy argues that the use of private arbitration, as set out in the Irish legislation, is out of line with the normal 

employment related dispute resolution mechanisms: “It is difficult to understand, and to explain, why the normal 

disputes resolution machinery … namely the WRC and the Labour Court should not be available in disputes of this 

nature”, he says. 

These provide consistency of approach in dispute resolution and “reasonable predictability” of outcome. 

“Private arbitration tends to operate on an ad hoc basis, can result in inconsistencies and be unpredictable”, which 

results in “undesirable uncertainty as to the outcome of any dispute”. Moreover, he says, the Act provides no guidance 

as to what, if any, redress may be awarded by an arbitrator. And he adds that it is “doubtful if private arbitration with 

uncertain terms of reference is in line with the requirements of the Directive.” 

In Mr Duffy’s view, the European law principle of equivalence requires that procedures provided by Member States for 

vindicating rights derived from the law of the Union, “should correspond to those available for vindicating similar rights 

arising under the domestic law … In an Irish context, it can cogently be argued that the facilities of the WRC and the 

Labour Court … should also be available to resolve disputes arising from the application of Directive 2009/38/EC.” 

Therefore, Mr Duffy concludes with the following recommendation: “The normal disputes resolution machinery provided 

by the Industrial Relations Acts 1946 -2015 and the Workplace Relations Act 2015 should be available in disputes 

concerning matters covered by the Act. That would provide a rational, consistent and easily understood system of 

dispute resolution in line with that generally available in workplace disputes.” 



  

SIPTU’S ROLE 

Meanwhile, IRN has learned that Gerry McCormack, the deputy general secretary (private sector) of SIPTU, also wrote 

to the Minister expressing their concern about issues arising under Irish legislation. 

Unlike many countries in Europe, he writes, Ireland has no statutory right to trade union recognition and as the 

legislation itself was not transposed into Irish law for the purposes of issues being dealt with through the normal IR 

resolutions mechanisms, “this has a negative affect for workers in Ireland and for workers throughout Europe whose 

legislative base will now be Ireland”. 

“These issues could have far-reaching consequences for Ireland as the restrictive measures of the legislation will now 

affect many employees in Europe as well”, he says. 

The union concludes that with Brexit complete, “it is of the utmost importance that this issue is reviewed and amended 

in order to protect and enhance the consultative process in EWCs for Irish workers and for our European and British 

colleagues”. 

*One well-placed source suggested that our relative inertia on the issue may reflect the stance taken by inward 

investment agencies on unionisation since the late 1980s. This was summed up by the historic policy shift in the late 

1980s regarding the IDA’s advice to MNCs on the question of unionisation in Ireland. Before then, MNCs were advised 

to recognise trade unions, even though this wasn’t required under Irish law. As massive investment beckoned from the 

United States, led usually by non-union MNCs, our policy shifted to accommodate these firms, and the jobs that arrived 

with them. 

 


